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Health Impact News Editor Comments

Those currently proposing forced vaccination laws point to a U.S. Supreme Court decision
from 1905: Jacobson v. Massachusetts. In fact, the Supreme Court has not heard a

compulsory vaccine case since the 1920s.
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In the article presented here, Attorney Emord looks at the history of compulsory vaccination, and
shows how it was Oliver Wendell Holmes, Jr. who stripped away Fourteenth Amendment rights in
regards to compulsory vaccination, the very same judge who ruled in favor of forced sterilization
which was supported by the “science” of that day, eugenics. Eugenics is the same “science” used
by the Nazis in Germany to endorse eliminating “feeble-minded” people in favor of a "“master
race.”

The National Socialist Roots Of Compulsory Vaccination
By Attorney Jonathan Emord !2]

NewsWithViews.com [2!

Legislators in thirteen states have introduced bills that would severely constrict or eliminate exemptions from
compulsory vaccination, with the intended aim of coercing, cajoling, or forcing those who have not been
vaccinated to become so. Those states are California (SB 277); Illinois (SB 1410); Maine (LD 606); Maryland
(HB 687); Minnesota (SF 380 and HF 393); New Jersey (S 1147 and A351); New Mexico (HB 522); Oregon (SB
442); Pennsylvania; Rhode Island (S381); Texas (SB 1114; SB 538; HB 2006); Vermont (H212; S87); and
Washington (HB 20009).

Amidst hysteria arising from a relatively small number of cases of measles (some 600 last year and some 150

this year), law makers would take away everyone’s rights to liberty and personal autonomy.

Given the likelihood that at least some of these draconian measures will pass, it is wise to reflect upon our
history to see from whence this peculiar deviation from ordinary protection for liberty rights comes. It is also
wise to appreciate that the law favoring compulsory vaccination is now scientifically anachronistic and that
modern understanding of immunology enables us to employ measures that reduce the risk of disease carriage
and transmission without forcibly tying down children and adults and injecting them with substances they do

not wish to have in their bodies.

It will surprise many to learn that the concept of compulsory vaccination has national socialist roots in our
country that spring from the same drive for a “master race” that led the Nazis to embrace eugenics (including
forced sterilization) and dysgenics (including execution of the Jews and others deemed “undesirable”). It will
surprise many to learn that the person most responsible for eliminating constitutional protections against such
intrusions (the Fourteenth Amendment) is one regarded as among America’s greatest jurists and legal scholars,
Oliver Wendell Holmes, Jr. Holmes believed in eugenics and even dysgenics (execution of those whom he

” .

regarded as “feeble-minded,” “undesirable,” and “inadequate”).

Horrific to any reasonable person in any age, Holmes relished in the idea of creating a “pure” American
bloodline through government mandated infanticide and sterilizations. It was therefore of little consequence to
him that individuals be forcibly vaccinated, because in his view the science of eugenics and purification of the

race were far more important to protect and advance than the individual’s right to liberty.

When the law gives sanction to compulsory vaccination on the theory that the public interest trumps the
individual right of personal autonomy and liberty, precious little defense remains for individuals to dissent
from all manner of government health-based impositions. If those in power can compel a person to receive an
injection against his or her will to ward off diseases said to be communicable, than what is to stop the state

from forcibly requiring that all Americans be tested for, say, heritable disease and sterilized if they are found
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genetically predisposed to pass on diseases that burden society like certain forms of breast cancer, Down

syndrome, cystic fibrosis, Haemophilia, polycystic kidney disease, sickle-cell disease, or Tay-Sachs disease?

Setting aside whether these diseases are, in fact, heritable rather than the product of environment and whether
they would arise even if people who have them were sterilized, it is the popular medical dogma (as it is with
diseases for which vaccines have been created) that elimination of them can only be achieved by one sure

method: eliminating the culprit genes from heritability.

There is in this compulsory thinking an elitist motive with strong ties to the notion that the power of the state
should be marshaled against a minority of those resistant to the popular will in favor of vaccination, taking
from them their freedom to ensure that they conform. Indeed, it is an elitest conception of conformity that

drives both mandatory vaccination and mandatory sterilization.

If you do not see in this compulsion the hallmarks of national socialism, antithetical to our Constitution of
Liberty, you must revisit world history from the age of Enlightenment to the end of Nazi Germany. In between,
you will find that the same foul doctrine of authoritarian control over the individual existed in this country as in
fascist Germany, Italy, and Japan, as in Communist China today. Indeed, that doctrine was given legal approval

by Supreme Court Justice Oliver Wendell Holmes, Jr.

In Law Without Values: The Life, Work, and Legacy of Justice Holmes, University of Chicago Professor of Law
Emeritus Albert W. Alschuler records Holmes reasons for favoring deprivation of individual liberty to serve the
ends of medical science. To quote Holmes, he favored “substitut[ing] artificial selection for natural by putting
to death the inadequate.” He professed “contempt” for “socialisms not prepared . . . to kill everyone below
standard.” He envisioned “a future in which science shall have passed from the combative to the dogmatic
stage, and shall have gained such catholic acceptance that it shall take control of life, and condemn at once with

instant execution what now is left for nature to destroy.”

He thought it worth “whatever the cost” to achieve the goal of keeping “certain strains out of our blood.” He
believed in “restricting propagation by the undesirables and putting to death infants that didn’t pass the

examination, etc., etc.” He believed that we should “prevent continuance of the unfit.”

We see comparably repulsive favoritism for ending the lives of others with whom he harbored disdain in a
decision by Holmes holding forced sterilization constitutional under the Fourteenth Amendment, the infamous
1927 decision of Buck v. Bell. In that decision, Holmes wrote that it was within the rightful power of the state

to:

“prevent our being swamped with incompetence. It is better for all the world, if instead of waiting to execute
degenerate offspring for crime, or to let them starve for their imbecility, society can prevent those who are
manifestly unfit from continuing their kind.” He crudely added, “the principle that sustains compulsory
vaccination is broad enough to cover cutting the Fallopian tubes. Jacobson v. Massachusetts . . . Three

generations of imbeciles are enough.”

Holmes relished the opportunity to transform American law in ways that would elevate the power of the state
over the individual such that medical procedures deemed to be for the good of society could trump the

individual right to personal liberty and autonomy. His first foray into this realm as a jurist was the 1905

decision of Jacobson v. Massachusetts. In that case, a Massachusetts law permitted forcible vaccination
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whenever the board of health of a city or town determined it to be necessary “for the public health and safety.”
Smallpox had appeared in Cambridge, Massachusetts, and the city adopted a regulation compelling vaccination

of city inhabitants.

Jacobson did not want to experience any risks arising from the vaccine and had a Fourteenth Amendment
liberty right to refuse. Broadly construing the state police power, Holmes argued that the liberty right of the
Fourteenth Amendment was not absolute and that to protect the safety of members of society, the interests of
“safety, health, peace, good order, and the morals of the community” could override liberty. Holmes therefore

ruled that Massachusetts could compel Jacobson’s vaccination.

Decided in 1905, the Jacobson decision has become quite dated, scientifically. While still followed by state
courts, the law has failed to keep pace with the evolution in the science of immunology. In 2015, the scientific
and medical communities have a far better understanding of the nature of disease transmission and of the
relative levels of risk associated with disease. There are numerous less restrictive alternatives to vaccination
that provide as great, if not greater, protection against individuals becoming carriers of disease. For example,

we now understand well those circumstances that must be present for a disease, like measles, to be transmitted.

Let us assume, for example, that there is an outbreak of measles in a public school in Newark, New Jersey, and
your child who is not vaccinated attends school in Camden, New Jersey. Let us assume further that upon
consultation with an expert in immunology and based on that consult, you insure that your child takes specific
and extensive steps to avoid becoming a carrier of the disease. For example, among other risk reduction
strategies, you have your child at school wear a face mask covering nose and mouth and hygienic gloves and
avoid any interpersonal contact with other students during the time public authorities say there remains a risk
of measles contagion. Because vaccines are not 100% effective, including the measles vaccine, there will be
children who will become carriers and may transmit the disease to others even when vaccinated. It is the case,
however, that your child, having observed these alternative steps will be at no greater risk of contracting the

disease than a child who is vaccinated.

In short, the presence of obvious, less intrusive alternatives to vaccination in aid of reducing to zero or near
zero the risk of disease transmission raises a new basis to reverse Jacobson and restore full Fourteenth
Amendment protection to the liberty right of the individual who wishes not to be vaccinated. Even in Jacobson,

Holmes saw fit to cite United States v. Kirby for the proposition that laws must be given a sensible construction

and that “general terms should be so limited in their application as not to lead to injustice, oppression, or an

absurd consequence.”

Compulsory vaccination statutes today are a throw back to a repulsive era in our own nation’s history from the
dawn of the Twentieth Century to the end of World War II of national socialism, of eugenics, when the rights of
man were made to take a back seat to the quest of nations to develop a master race, free of disease and of all
“undesirables,” to quote Holmes. Oliver Wendell Holmes, Jr. was a strong advocate of this form of national
socialism, believing wholeheartedly in the creation of an American master race in which forced vaccination,

sterilization, and extermination of “undesirables” were lawful measures to advance the cause.

That repulsive view, even in the slightest application, has no place in a nation that defends
liberty to its fullest rightful extent, as Thomas Jefferson understood it: “unobstructed action
according to our will within limits drawn around us by the equal rights of others.”
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In protecting the rights of all, we must especially protect the rights of the minority, because each of us will at
some point be a part of a minority standing against the will of a majority with political power. To ensure
adequate protection for individual rights, we must ensure that no measure of compulsion adopted by the state
is allowed to trump Fourteenth Amendment and, in the case of free exercise of religion against vaccination,
First Amendment grounds when there are obvious, less intrusive alternatives to the compulsion. In the case of
vaccination, we have reached that point of scientific knowledge whereby it is no longer necessary to traumatize
children who wish not to be vaccinated or parents for that matter, so long as they are willing to undertake

reasonable alternative measures to reduce the risk of disease carriage and transmission.

© 2015 Jonathan W. Emord — Reprinted with Permission. Originally published at NewsWithViews.com [2!

Jonathan W. Emord has been practicing constitutional and administrative law before the
federal courts and agencies since 1985. Having begun his career as an attorney in the Federal
Communications Commission during the administration of President Ronald Reagan, Emord has
maintained an abiding conviction to achieve full First Amendment protection for the freedoms of
speech and press. He is routinely consulted by industry, Congress, and the media on regulatory
issues that affect health freedom. He is a Guest Lecturer at the Georgetown University,
Department of Biochemistry, Course in Nutrition and at the Georgetown University Law Center,
Alternative, Complementary, and Integrative Medicine Legal Issues Course.

See Also:

Are Proposed Forced Vaccination Laws Comparable to Eugenics Forced
Sterilization Laws in the U.S.? [3]

More than a half century ago, famed writer C.S. Lewis warned about how science (a good thing)
could be twisted in order to attack religion, undermine ethics, and limit human freedom. Lewis
lived during the era of scientific eugenics, and saw first hand its horrors.
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In this documentary “The Magician’s Twin: C.S. Lewis and the Case Against Scientism,” leading
scholars explore Lewis’s prophetic warnings about the abuse of science and how Lewis’s concerns
are increasingly relevant for us today.

Quote from C.S. Lewis:

“I dread government in the name of science. That is how tyrannies come in.”

The Rise of

(4]

by Attorney Jonathan Emord
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